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BELL GROUP COMPANIES (FINALISATION OF MATTERS AND DISTRIBUTION OF 
PROCEEDS) BILL 2015 

Third Reading 

DR M.D. NAHAN (Riverton — Treasurer) [9.48 pm]: I move — 

That the bill be now read a third time. 

MR B.S. WYATT (Victoria Park) [9.48 pm]: I rise to speak to the third reading of the Bell Group Companies 
(Finalisation of Matters and Distribution of Proceeds) Bill 2015. It is a significant bill that seeks to, if you like, 
draw a line under the litigation that has surrounded this matter for many, many years. It is now the government’s 
fear that there will be litigation around the distribution of the settlement sum of some $1.7 billion, settled in 
2013. The government is doing something most unusual in respect of introducing this legislation. I made the 
point in my contribution to the second reading debate and certainly during consideration in detail that this is 
a complex matter and I do not come to it with complete knowledge. When these things happen it is inevitable 
from opposition that one has to rely to a certain extent on the briefings one can get, and in my case those 
briefings came from the State Solicitor and the chief executive officer of the Insurance Commission of WA. 
I know that people reading this Hansard will say, “Well, hang on a minute; you got a briefing from a very 
interested party in the Insurance Commission of WA”. Unfortunately that is the way it is, and I do not resile 
from the complaints that people have made about this piece of legislation, including about the putting aside of 
the rule of law, the creation of sovereign risk in Western Australia and the setting of a very unique precedent. 
I know the Treasurer made the point that it is similar to what has previously happened with regard to, I think, the 
James Hardie legislation in New South Wales. That was similar insofar as there was a displacement of the 
commonwealth Corporations Act, which is also what this legislation certainly does, but this legislation also 
effectively takes the distribution of the Bell settlement outside the court process and creates its own process by 
way of executive government intervention through the Parliament, and that is most unusual. 

We went through a lot of those issues during consideration in detail and I made the point that the opposition does 
not oppose this bill. We are concerned about it, and I raised those concerns with the Treasurer; I put most, if not 
all, of them to him during consideration in detail. As I mentioned during my contribution to the second reading 
debate, my great concern is that if this legislation does not survive a constitutional challenge, it will indeed delay 
the distribution of these sums quite dramatically. 

I do not intend to speak for long on this bill, but I want to read into Hansard a letter that I have received since 
consideration in detail. It is actually a letter to the Treasurer from Gary Trevor of Ferrier Hodgson, the official 
liquidator of Bell Group NV. I earlier read into Hansard a letter I received from the Law Society of WA; I have 
also since received a letter from the Law Council of Australia, which I do not propose to read in its entirety; 
there are a couple of points I will refer to. But in the interests of a fair right of reply, if you like, I would like to 
read this letter in; it does not include all the attachments and it is three pages long. There are a couple of 
questions in here that I would like the Treasurer to perhaps respond to; some of the comments made by 
Mr Trevor in this letter, the Treasurer might — 

Dr M.D. Nahan: Is that the letter to me? 

Mr B.S. WYATT: It is a letter to the Treasurer, and CC’d to me. 

Dr M.D. Nahan: What date is on it? 

Mr B.S. WYATT: It is dated 22 June. It was sent after consideration in detail. 

Dr M.D. Nahan: Oh, okay. I haven’t received it yet. 

Mr B.S. WYATT: Okay; I got it yesterday. 

Dr M.D. Nahan: I received an earlier one from him, so maybe it’s the same thing, but I haven’t received one 
around that date. I haven’t seen it. 

Mr B.S. WYATT: I will read it in, in light of the fact the Treasurer has not seen it, and no doubt he will 
probably have to seek some advice on some of the issues raised. I am not expecting his direct response, but 
certainly in due course no doubt he will respond. 

The letter reads — 

Dear Treasurer 

… 
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I refer to the debate and consideration in detail of The Bell Group Companies (Finalisation of Matters 
and Distribution of Proceeds) Bill 2015 in the Legislative Assembly on 17 and 18 June 2015. 

Having heard what you said during those debates, I am concerned that you have been badly 
misinformed. This misinformation is likely to be influencing your approach to BGNV which, as you 
may not know, has at all times been pushing for a negotiated resolution of the matters, contrary to what 
was said in the Chamber last week. 

I provide below a more detailed background to some of the issues which you raised in the Assembly 
and invite you to correct the record when the Assembly next sits.  

It may be, Treasurer, that on that last sentence about correcting the record, if any correction is needed, the 
chances are that it will have to be in the upper house. It is probably fair enough if the Treasurer is not going to 
respond to something raised here, in light of the fact that the Treasurer has not seen the letter. Under the 
subheading “Mediation”, the letter continues — 

On 17 June 2015 you told the Assembly that the State had “tried mediation repeatedly” and that the 
Bill was introduced “to force mediation”. 

Unfortunately, both of these statements are untrue. 

The record shows that ICWA has consistently opposed, over the last two years, BGNV’s attempts to 
convene a mediation to reach a negotiated settlement regarding the proceeds of the Bell litigation. Much 
of that record is the subject of without prejudice communications so I cannot refer to it in this letter. 
However, I am able to refer you to a number of open communications on the topic. 

Under the funding agreements the liquidator of TBGL and BGF was obliged to institute his s.564 
application with the court unless the funding creditors agreed to defer the application. 

BGNV’s position was that the s.564 application should be deferred to permit the parties to mediate. 
This position was set out in a letter from my solicitors to the solicitors for ICWA dated 1 July 2014, 
a copy of which is enclosed for your information. Ironically, given your frequent disparaging comments 
about litigation, ICWA’s position was that no mediation should — 

Dr M.D. Nahan: You read out a date just then. 

Mr B.S. WYATT: Sorry; this is a letter from Gary Trevor’s lawyer to ICWA’s lawyers. 

Dr M.D. Nahan: What date? 

Mr B.S. WYATT: It is dated 1 July 2014. It continues — 

Ironically, given your frequent disparaging comments about litigation, ICWA’s position was that no 
mediation should occur until after the liquidator’s s.564 action had been instituted and a separate action 
had been instituted and progressed by ICWA. That is, ICWA opposed BGNV’s request for a mediation 
in favour of pursuing litigation. 

In July 2014 my legal representatives met with ICWA’s lawyers to try and convince them to agree to 
mediate as soon as possible. We provided them with a paper (copy enclosed) explaining the reasons for 
BGNV’s position. Paragraph 1 of the paper noted: 
BGNV and ICWA share a common goal. They wish, if possible, to resolve the Distribution Issues by 
agreement and thereby avoid the estimated 14 years of litigation that would otherwise ensue. BGNV 
and ICWA disagree as to the strategy to be adopted to achieve this goal. In particular, they disagree 
about the timing of any mediation and the role that the section 564 applications will play in bringing 
about that mediation. 
As noted above, BGNV’s position was that mediation should occur immediately. ICWA’s position was 
that mediation should be deferred until after litigation had been commenced and progressed. 
BGNV proposed that ICWA agree to defer litigation for six months during which time the parties could 
mediate to try and resolve their differences. ICWA never responded to BGNV’s proposal. Instead 
Mr Woodings issued his s.564 action in August 2014 and ICWA issued its proceedings 
in October 2014. 
1 am confident that if the time that was taken between July and October 2014 by ICWA preparing its 
proceedings had been devoted to mediation the distribution issues would have been resolved by now. 
It would appear from your comments to the Legislative Assembly that you were not aware of these 
developments. Neither ICWA, nor the State has “tried mediation repeatedly” as you suggested. Indeed, 
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ICWA has not made a single request for mediation since the settlement with the Banks occurred 
in June 2013 and has consistently opposed BGNV’s attempts to convene a mediation. 

By way of aside, Treasurer, that is something I would very much like a response to, if not tonight, certainly when 
the bill progresses through the upper house. The Treasurer will have to seek advice on that, I imagine. 
Dr M.D. Nahan: Of course. I was not involved in these processes. 
Mr B.S. WYATT: That is why I suspect the response will be in the upper house. The letter continues — 

Equally, it is wrong to suggest that the Bill was necessary “to force mediation” It was not. As the above 
summary of events shows BGNV has always been willing to mediate. The mediation in Singapore 
(scheduled for May 2015 and ultimately held in June 2015) only occurred because BGNV vigorously 
pushed the other parties to agree to the making of Court orders requiring such a mediation to be held. 

It is impossible to reconcile the above history of events with your statements to the Legislative 
Assembly. I assume that the explanation for those comments is that those instructing you either omitted 
to inform you of these matters or badly misinformed you about them.  

If so, I would be pleased to provide you with a briefing on this issue at your convenience. If you were 
already aware of these matters then I invite you to provide an explanation for your statements and 
a proper correction to the Assembly. 

You have suggested to the Assembly that BGNV is playing games in the litigation which are designed 
to force ICWA to give up its entitlements (and thereby receive nothing) so that BGNV can obtain 
a larger award. This is not the case. I do not expect ICWA to give up its entitlements. Rather, I expect 
ICWA and all other litigants to try and protect their interests in the litigation and seek to enforce their 
rights. That is why BGNV consistently asked ICWA not to embark down the road of litigation. The 
delays in that litigation, of which you now complain, are of ICWA’s own making. For example, even 
though ICWA issued its proceeding on 17 October 2014 it took ICWA over six months to formulate 
and provide details of its claim. In this time nothing could be done to advance the litigation. That is why 
BGNV’s preference was for mediation and why BGNV repeatedly asked ICWA to review its litigation 
strategy and agree to mediate. For reasons which are known only to ICWA and its legal advisors, 
it preferred the litigation strategy over mediation. 

The ownership and role of BGNV 
On a number of occasions during your response to questions put by the Shadow Treasurer during the 
second reading of the Bill, you referred to BGNV as being “a Belgian stressed-debt fund” and 
“owned by the Plaza group”. This is incorrect. 

BGNV was incorporated in the Netherlands Antilles (now Curacao) to enable the WA empire of Robert 
Holmes-a-Court to raise capital from the European bond market. The sole shareholder of BGNV was 
initially TBGL and is now BGF. Plaza has never been a shareholder of BGNV. It has never and does 
not now own BGNV. 

The Bell Group issued AU$250 million and £75 million bonds in the Euro-bond market through 
BGNV, which on-lent the entire proceeds to TBGL and BGF in Western Australia. 

The DEPUTY SPEAKER: Member for Victoria Park, you mentioned three pages. How many more pages do 
you have to read? 

Mr B.S. WYATT: I have nearly one and a half pages left to read. 

The DEPUTY SPEAKER: I want to note that it is most unusual to allow the reading in of a document of that 
length, and we usually like to hear the member of Parliament’s own words. Because this is a unique bill, I will 
allow you to complete reading the letter, but I do not want other members to think that this is a now a precedent 
for them to read long letters into Hansard. 

Mr B.S. WYATT: Madam Deputy Speaker, I understand that and I am not reviewing the Chair, but during my 
second reading contribution I read in a similarly long letter from the Law Society of Western Australia. I would 
not ordinarily do this either, but the opposition comes to this very much reliant on the advice from the 
government. We do not have the privilege of constitutional advice or commercial advice from the 
State Solicitor’s Office. I think it is important because this is one party that is having its rights subsumed under 
the legislation, so I think for the purposes of fairness, I will read it in. As I said, I do not expect the minister to 
respond tonight, because the minister, as he said, has not received the letter yet. In due course, no doubt there 
will be a response through the State Solicitor’s Office, I assume, but hopefully it will allow these issues to be 
pursued when the legislation moves to the upper house. I am nearly done. I have got another page to read. I seek 
the indulgence of the house. 
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The DEPUTY SPEAKER: I saw the handful of papers. I just wanted to make sure that you did not want to read 
all of them, so please continue. 

Mr B.S. WYATT: I will not be reading them all. The letter continues — 

When TBGL and BGF went into liquidation and ceased paying interest to BGNV, BGNV became 
insolvent. BGNV was declared bankrupt in 1997 and trustees in bankruptcy (“Curatoren”) — 

I think that is what they are called in the Netherlands Antilles — 

were appointed in Curacao under the supervision of the Judge Commissioner of the Court of 
First Instance of Curacao. I was appointed as Australian ancillary liquidator of BGNV under the 
supervision of the Supreme Court of Western Australia in the same year. 

While the Curatoren and I have entered into funding arrangements with Plaza to enable us to recover 
money for the benefit of BGNV’s creditors, those funding agreements are arms-length agreements 
approved by our respective supervising Courts. The Curatoren and I have statutory and other duties to 
act with independence and in the best interests of BGNV. I am personally offended by the suggestion 
implicit in your statements to Parliament that BGNV is a conduit of Plaza or that Plaza controls BGNV. 
That suggestion trivialises the role of the Curatoren, the Judge Commissioner in Curacao, myself and 
the Supreme Court of Western Australia and reveal a profound misunderstanding of Australian 
insolvency law. I invite you to withdraw those comments and clarify the position at the first available 
opportunity. 

I also note that if the State intends that WA companies should continue to have access to international 
capital markets in the future, it is imperative that investors’ interests in Western Australia be treated 
fairly and in accordance with the rule of law. It is also imperative that the State respects the contractual 
arrangements that its instrumentalities have entered with overseas entities such as BGNV. Glib 
statements about Western Australia having an imperfect legal system and the need to override the rule 
of law to achieve a fair but not correct allocation of funds should be of concern to all of those who 
invest or are considering investing in the State. 

Constitutionality of the Bill 

It is clear from your comments and the comments of the Shadow Treasurer and the Shadow Attorney 
General, that you and the other members of the Chamber have a detailed familiarity with the objections 
raised by the Law Society of WA, the Law Council of Australia, the Australian Bar Association, the 
WA Bar Association and various political commentators, each of whom has doubted the constitutional 
validity of the Bill. It was also noted during debate that the validity of the Bill, when enacted, will be 
the subject of a constitutional challenge which will ultimately need to be determined by the High Court. 

I can confirm to you that BGNV will pursue such a challenge if the Bill is brought into law. 

As an aside, that solves one issue. When I suggested it probably would be, it seems it will be. Coming back to 
the letter — 

It should come as no surprise to you that I have received advice that the Bill will be struck down by the 
High Court. One ground for such a challenge is inconsistency with Commonwealth legislation. 

I will move onto the next stage. I will not go into all the arguments around how it is inconsistent with the 
Tax Administration Act, the Corporations Act et cetera. If any of my colleagues in the house are interested, I am 
more than happy to provide them with a copy of the letter, but no doubt the Treasurer would have to seek advice 
from the State Solicitor on those points. Going back to the letter — 

As the Shadow Treasurer noted, if the Bill is struck down by the High Court, that will be disastrous for 
the State. 

Way forward 
I applaud your desire to seek to finalise the Bell litigation in the near term. I am particularly pleased that 
the State now shares BGNV’s longstanding desire to resolve these matters by negotiation rather than 
prolonged litigation. 

I also note your repeated and colourful references to the need to stop the enormous expenditure, use of 
court resources and delay in distribution of the proceeds of the settlement reached with the Banks in 
2013. This, however, can only be achieved by a negotiated solution. Without creditor support for the 
Bill, constitutional challenges to the Bill and consequential matters will both delay the ultimate 
distribution of the proceeds of settlement and add to the expenditure by all parties, including the State. 
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It appears from the speech by the Shadow Treasurer on 17 June 2015 that the detailed briefing given by 
the State Solicitor to the Shadow Treasurer is to the effect that, in the absence of legislation, ICWA 
might receive nothing from the liquidation of the WA Bell Companies. You informed the Chamber that 
the State considers a payment to ICWA of $700 million would constitute a fair distribution of the 
proceeds of settlement in the circumstances. I expect you are aware that BGNV considers that 
a payment of $700 million is unduly favourable to ICWA given the extreme weakness of its legal 
position. Nevertheless, I remain of the view that the matter should be capable of a commercial 
settlement and that this is where your efforts would be better deployed and not in pursuit of legislation 
which is inconsistent with Commonwealth legislation. 

Yours faithfully 

I cannot comment on most of this because I simply do not know the answers. No doubt when the Treasurer gets to 
his feet, he will say that he will not, and probably should not, comment on many of these issues because there are 
legal positions that no doubt the state will take if, indeed, as Mr Trevor mentioned, this goes to the court again. 

I will make a couple of comments on the extreme weakness of the legal position. Ultimately, as far as I can 
tell—this is the subject of most of our debate, which the Treasurer would recall—effectively, the position of 
ICWA is not about domestic bonds; it is not looking at that. Its view is that there is nothing of value there; the 
value is in section 564 that is effectively being pulled out of the commonwealth Corporations Act and put in the 
Bell Group of companies. 

Dr M.D. Nahan: Just to clarify that, they think there could be a case for the bonds but they are not pursuing it on 
that basis. 

Mr B.S. WYATT: That is what the Treasurer said, so that is right. It is the Treasurer’s view that it is the right 
under section 564 of the Corporations Act that the Insurance Commission of WA holds. 

Dr M.D. Nahan: It is consistent with a whole range of agreements entered into over the last 20 years. 

Mr B.S. WYATT: As discussed. 

Dr M.D. Nahan: Yes, as discussed. 

Mr B.S. WYATT: I get all that. The point I make, though, is that ultimately I am very much relying on what the 
Treasurer is saying and what the State Solicitor says. To sit here in Parliament and say that we are not going to 
oppose the passage of this bill, as I said, would set a very unusual precedent. I am not going to read out this 
letter, you will be pleased to know, Madam Deputy Speaker. 

The Law Council of Australia also wrote to me on 16 June, probably before the consideration in detail stage of 
the bill, but I have only just received it. That letter outlined the issues around sovereign risk and presented 
a couple of alternative options that could be taken by governments. Again, I have just been copied into the letter 
that was sent to Mr Evans, the State Solicitor, who will respond in due course. However, it is clear that Mr Evans 
has met the business law section of the Law Council of Australia, and this letter is in response effectively to that 
meeting. Some of those concerns are around clause 47 of the bill, which no doubt inspired the amendment the 
Treasurer moved to that clause. Either way, I do not intend to read out that letter in this place. 

A number of amendments were moved by the government and indeed by me on behalf of the opposition that, 
hopefully, will create a bit more transparency around the requirement for the administrator to report to 
Parliament at the end of the process before the authority is dissolved or abolished—whatever the term is—so that 
we can see what the administrator has done, and also will provide some clarification around the extent of clause 
47 and the term “scheme” and what that does and does not capture. 

This is quite a bill that inevitably will be pursued again, in light of some issues raised by Garry Trevor in his 
letter of 22 June 2015, and by my colleagues in the upper house when the bill makes it there in the second half of 
this year. There will be some interesting questions if indeed ICWA was holding up the process of mediation. If it 
was reluctant to enter mediation, that is different from what we have been told and the briefing I was given. 
I look forward to the answers—probably not tonight by the Treasurer, I dare say—that will be given to my 
colleagues in the upper house. Ultimately, if it works and survives any challenge, it will draw to a conclusion 
a very interesting time in the state’s history. I went through the Bell rip-off—the stripping of that cash out of 
Bell by Bond back in the late 1980s and the fact that we are still talking about it today. As I said, when I got to 
my feet, it was a couple of weeks after the death of Mr Alan Bond. It is an extraordinary coincidence, I guess, 
that we are still debating legislation and litigation left by the Bond Corporation after his passing. With those few 
words, I will leave it up to the Treasurer. 

DR M.D. NAHAN (Riverton — Treasurer) [10.12 pm] — in reply: I thank the member for the debate and the 
quality of the debate that he provided in the third reading of the Bell Group Companies (Finalisation of Matters 
and Distribution of Proceeds) Bill 2015. This is an extraordinary piece of legislation, but it deals with an 
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extraordinary issue. We went through the history of it. Bell Group is the longest running litigation in this 
state’s history and I understand it is one of the longest running in Australia’s history—and it will not be finished 
if we do not do something. Twenty years–plus of litigation, $200 million spent by ICWA and other moneys 
spent led to a settlement of $1.7 billion from an assortment of Australian and other banks in 2013. There is great 
expectation that the money will be distributed quickly according to a range of agreements that have been entered 
into and have been funded by the funding parties over the last 20 years. ICWA was, at least since 1999, the 
major funder of the pursuit of the litigation. It did so on the basis of a raft of agreements entered into with the 
other parties, particularly the Australian Taxation Office and BGNV, that the carriage of the litigation would be 
respected in case of a settlement. ICWA carried the other ones, the ATO and BGNV, under the basis of an 
agreement. It carried them not out of the goodness of its heart and not because they were friends, but because 
carrying them would add to the ultimate success of a settlement and also that ICWA’s costs would be 
recognised. Since the settlement, the expectations have not been achieved. It has been more and more litigation. 
The member for Victoria Park read out a letter that I have not seen. I suppose it is in my in-tray somewhere. 
I cannot comment on a lot of those issues. All I can say is a couple of things. Mr Trevor does confirm ICWA’s 
concern that there will be another decade of litigation unless there is some mediation. I want to confirm that 
there are no moms and pops here. The finances of all the small investors were destroyed years ago in this case. 
Five professional litigators are involved in this. The expectation is that without a circuit breaker, this will go on 
for a long, long time. 

Although I believe in the rule of law, and it is very important, and we can make smart comments about lawyers 
being excessive litigants, the law is, however, inefficient. I classify this as a process of international law that is 
caught purposely in a constant loop of going around and around in circles, eating up money and each one trying 
to undermine agreements made in the past. Some of these agreements go back to what Alan Bond and 
Robert Holmes à Court and their agents were thinking when they set it up, and almost every one of those people 
is now dead. I have to, like the member for Victoria Park, operate on the basis of expertise. This matter has 
transferred over five governments, and the whole case was run by ICWA. Seldom, if ever, did those 
governments, other than perhaps the Solicitor General, get involved in the carriage of this case. So we need to 
rely on advice in this situation, and that is what we have done. As I understand it, BGNV is not only pursuing 
litigation but, more importantly, it did not attend the mediation in Singapore that was planned in May, and the 
mediation that it did attend in June was called by ICWA, not BGNV. Even though I might have been a bit 
imprecise about the relationship between BGNV and Plaza, just to make it clear, Plaza is the funder of BGNV’s 
litigation. I do not know all the technical legal entities, and if I offended somebody, I am sorry, but I do not think 
I was doing that. 

The member for Victoria Park raised a whole range of questions, and I will get advice on those. I think the 
Attorney General will have carriage of the bill in the other house, and I will ensure that when the bill goes to the 
other house he answers all those questions. I am confident that I can get the answers and I will send them to the 
member for Victoria Park directly once I do. 

Mr B.S. Wyatt: That would be very useful, because I dare say another briefing would be required for our 
colleagues in the other house as well. 

Dr M.D. NAHAN: Yes. The Attorney General in the other house will need to have the answers to these 
questions anyway, so we might as well do it. 

This is a long saga that we are trying to put to bed. This is an extremely unusual case. I do not believe it adds 
sovereign risk to investment. Never has there been a case like this. No-one enters Western Australia to invest 
dreaming that they would enter into a mess like this—if they did, they would run. So I do not believe it 
undermines sovereign risk. It does not block people from going to the High Court, and it was never intended to. 
It could not do that, and we made that clear in an amendment. I am sure that the litigants around BGNV will 
pursue whatever litigation they can possibly have. That is their forte. I commend the bill to the house. Hopefully, 
it will put an end to 22 years of excessive litigation. 

Question put and passed. 

Bill read a third time and transmitted to the Council. 

House adjourned at 10.19 pm 
__________ 
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